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Abstract— The purpose of this paper is to analyze the 

equalization of environmental damage with the financial loss of 
the State by the KPK’s prosecutor in indicting the perpetrators 

of corruption charged under article 2 and 3 of Act No. 31 Year 

1999. The decision of the Corruption Court in Nur Alam case 

stating that the accused has been proven in committing 

corruption which is detrimental to the State's financial or 
economy, is a new breakthrough in handling corruption cases 

related to environmental damage. For the first time, the KPK’s 

Prosecutor equates environmental damage with financial or 

economic losses of the State in Article 2 and Article 3. This 

paper will argue that the KPK’s Prosecutor has used both the 
analogy and extensive interpretation. This article then explains 

the reasons, in which original definition of the State financial 

loss does not cover environmental damage. Secondly, the 

existence of Article 4 of the law on corruption eradication 

shows that environmental damage is not included in the State 
financial loss. The last is that the law maker does not have the 

idea that environmental damage is included in the State 

financial loss. 

Keywords—Corruption, KPK, Financial Loss, Environmental 

Damage 

I. INTRODUCTION 

The Corruption Crime Court in Central Jakarta on March 

28, 2018 has imposed sanctions on Nur Alam as the non-
active Governor of Southeast Sulawesi Province with  12-

year imprisonment and a fine of 1 billion rupiah. Nur Alam 
was declared legally and convincingly to have committed 

criminal corruption indicted by KPK Prosecutor, which is in 
line with Article 2 Paragraph (1) or Article 3 of Act Number 

31 Year 1999 concerning the Eradication of Corruption. The 

KPK’s Prosecutors charged that the granting approval to 
increase the IUP of Exploration into IUP of Production 

Operation to PT Anugerah Harisma Barakah (AHB) had 
caused environmental damage. The environmental damage is 

considered to have harmed the State finance of 4.3 trillion 
rupiah based on calculations  based on the Regulation of the 

Minister of Environment No. 7 Year 2014 on Environmental 

Losses Due to Pollution and/or Environmental Degradation. 
Based on this argument, the Prosecution referred to Article 2 

Paragraph (1) or Article 3 to indict Nur Alam as the accused 
for misusing authority in his position to benefit himself or 

others or a corporation to the detriment of the State's 
finances. 

The application of environmental damage as a form of 
State’s financial loss in the case of Nur A lam is the first time 

conducted by KPK in handling corruption cases [1].  The 

KPK has not previously used environmental damage as a 
form of financial loss of the State or State economy as set 

forth in Article 2 Paragraph (1) and Article 3 of the Anti-
Corruption Erad ication Act. The question then rises whether 

including environmental damage as a form of State’s 

financial loss is against legality principle, especially the 
interpretation of analogy. 

This paper will argue that when the Prosecutor equates 
environmental damage to the State's financial losses, the 

Prosecutor has used both the analogical interpretation and 
also extensive interpretation. This paper will initially cover 

an analogy and extensive interpretation. This paper then 

conveys the reason why equating environmental destruction 
with the State’s  financial loss, is an analogy interpretation or 

also an extensive interpretation. The first reason is  that the 
original notion of the State’s financial loss does not include 

environmental damage. Secondly, the existence of Article 4 
of the Law on corruption eradication shows that 

environmental damage is not included in the State’s financial 

loss. The latter that when drafting the anti-corruption 
legislation, the legislator does not have the idea that 

environmental damage is included in State’s financial losses. 
Finally, this article will recognize that when a court decision 

has been issued, the decision becomes a law. 

II. DISCUSSION 

A. Extensive analogy and interpretation 

The principle of legality or nullum delictum nulla poena 

sine praevia lege poenali means no offense, no punishment 
without a pre-existing penal provisions or nullum delictum 

nulla poena sine lege stricta means no offense, no 
punishment without exact law. This principle emphasizes 

that penal law must be strictly construed and there must not 
be a retroactive effect[2], and fo rbids analogies[3]. 

According to Moeljatno, from the princip le of legality 

formulation, it can be concluded that[4]: 

a. There are no actions to be punished in the law. 

b. Analogy must not be used to determine the existence 
of criminal acts. 

c. Criminal law does not apply retroactively. 

The purposes of the principle of legality are the 

protection of individual human rights, promoting legitimacy 

of governance, protecting the structure of democratic 
governance and promoting the purposes of 

criminalizat ion[5].  The most important goal of this princip le 
is to protect the human rights for everyone. Every person’s 
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rights must be protected, including the perpetrator, from 

every legal process by the State in handling criminal cases. 
The State through law enforcement agencies is prohibited 

from using its authority by violating the prescribed legal 
principles. 

One that is forbidden when embracing the principle of 
legality is the interpretation of analogies. Analogical 

interpretation provides an interpretation of a rule of law by 

giving the words in the rule in accordance with its legal 
principle, so that an actual event can not be entered then it is 

deemed to be in accordance with the sound of the rule[6]. 
Analogy in practice is often equated with extensive Analogy 

in practice is often equated with extensive interpretation. In 
Indonesia itself, the interpretation of analogy is prohibited to 

be practiced in the field of criminal law because it is 
contradictory to the legality princip le contained in Article 1 

paragraph (1) of the Criminal Code. Judges are prohibited by 

using an analogy of incorporating events into the realm of 
criminal law, but it is not forbidden to use extensive 

interpretations, although in essence the analogy is expansive 
as well as extensive interpretation[7].  

Through the extensive interpretation of words in the 
legislation extends to find new meaning in accordance with 

the case faced by not removing the essence of the existence 

of the rule. This is as described in the Black’s Law dict ionary 
"the art or process of discovering and ascertaining the 

meaning of a statute, will, contract, or other written 
documents. The discovery and representation of the true 

meaning of any signs are used to convey ideas[8]”.  

The purpose of the extensive interpretation is to provide a 

new understanding of a term in the rule of law which, 

according to Christianto, is based "that in every rule of law 
(rechtsregel) it contains a legal rule (rechtsnorm) in which 

there is a proposition about the forbidden thing[9]". Through 
this extensive interpretation, it is hoped that a meaning that 

goes beyond grammatical interpretation can be figured out so 
that there is no impunity. 

This method is used when the judge considers that the 
existing legislation has not been clearly regulated in relation 

to the legal event taking place, so the judge needs to extend 

the meaning contained in the law[10]. One example of a case 
that may be a milestone of extensive interpretation is the case 

of an electric arrest in 1921, in which Hoge Raad then 
interpreted electricity as a stolen item, whereas the term of 

the goods at that time referred only to tangible goods[9]. So 
it can be said that when the definition of goods that at that 

time was only restricted to tangible goods and can change 

hands, while now the meaning is extended to goods 
interpreted as intangible objects . 

Based on the above description, it can be emphasized that 
the act of enforcing an act or equating a term into another 

term that was not previously included in an act or initial term 
is a form of analogy and extensive interpretation. 

B. Definitions State’s Financial Losses Do Not Cover 

Environmental Damage 

There are various perspectives to define the State's 
financial losses. In the positive law in Indonesia there are at 

least two perspectives that can be used to interpret the 
financial losses of the State. The first is the perspective of 

criminal law specifically mentioned in Act no. 31 Year 1999 
jo. Act no. 20 Year 2001 on the Criminal Act of Corruption. 

The second is in the perspective of administrative law as 

mentioned in Act no. 17 Year 2003 on State Finances, Act 
no. 1 of 2004 on the State Treasury, and Act no. 15 Year 

2006 on the State Audit Board.  

The State’s financial losses in the dimensions of criminal 

law are in the criminal acts of corruption as regulated in 
Articles 2.3 and 4 of Act Number 31 Year 1999 jo. Act 

Number 20 Year 2001. In the criminal act, the State’s 

financial loss becomes one of its elements. However, Act 
No. 31 Year1999 jo. Act No. 20 Year 2001 does not provide 

a rigid definition or exp lanation of financial loss of the 
country. The exp lanation of State’s finance is only stated in 

the commentary of the Law[11]:  

" The State finance in question shall be the entire wealth 

of the State in whatever form, separated or undivided, 
including all parts of the State property and all rights and 

obligations arising out of: 

(a) Being in the control, administration and accountability of 
officials of State institutions, both at the central and 

regional levels; 

(b) in the possession, control and accountability of State-

Owned Enterprises / Regional-Owned Enterprises, 
foundations, legal entities, and companies that include 

State capital, or companies that include third party 

capital under an agreement with the State" 

The term financial loss of the State is also defined in the 

perspective of administrative law and regulated in detail in 
Law no. 1 Year 2004 on State Treasury and Law no. 15 Year 

2006 on the State Audit Board. Both provide the same 
definition as to what is a State financial loss in which State 

or regional losses are lack of money, securities, and goods, 

which are real and inevitable in number as a result of 
unlawful acts either intentionally or negligently[11]. 

Whereas pursuant to Article 1 number 7 of Law Number 15 
Year 2006 concerning the State Audit Board, State Finances 

are all the rights and obligations of the State which can be 
assessed with money, as well as everything in the form of 

money or in the form of goods that can be used as State 
property due to the exercise of the rights and such 

obligations. 

According to other regulations that also define the State 
finance, specifically Law No. 17 of 2003 on State Finance, 

State Finance is all the rights and obligations of the State that 
can be assessed with money, as well as everything in the 

form of money or in the form of goods that can be owned by 
the State since the exercise of such rights and obligations. 

The above understanding is the same as the definition of 

State finances given Law Number 15 Year 2006 about the 
State Audit Board. 

To understand the meaning of the State financial loss, it 
must be known the meaning of the loss itself which means to 

bear or suffer loss is related to something that is considered 
to be a loss such as damage, and losing, or decreasing in 

quantity. So the term finance brings broad definition. That is, 

the meaning of the definition of State finance is argumentum 
a contrario from the definition of State finances according to 

the explanation of the law. This very broad formulation 
intends to anticipate the State financial deviation[12]. 

According to Artidjo Alkostar, State finance includes all the 
wealth of the country including money and something of 

value. In judicial practice, the financial loss of the country is 
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understood by the meaning of diminishing State property or 

increasing State obligations without equal achievement 
caused by unlawful acts. 

Central Jakarta  District Court’s Verdict Number: 
52/Pid.Sus/TPK/ 2013/PN.Jkt.Pst. gives the definition that 

disadvantaging is the same as being a loss or becoming 
reduced. What is meant by the element of disadvantaging 

State’s finance is the same as being a loss of State finance or 

reduced State finance. With regard to the formulat ion of 
State finances as referred to in Law Number 31 Year 1999, 

State finance loss may take form of[12]:  

1. State/Regional source/wealth (could be in the form of 

money, goods) expenditures that should not be issued 
2. State/Regional source/wealth expenditures that 

surpass the valid criteria 
3. Loss of State/Regional sources/wealth that should be 

received 

4. Lower State/Regional source/wealth income than one 
that should be received 

5. Emergence of State/regional obligation that should 
not exist 

6. Emergence of greater State/regional obligation than it 
should be 

7. Loss of State/regional right that it should have 

according to the existing regulation 
8. Less State/regional right than it should have received 

While related to State economy, the explanation within 
Law number 31 year 1999 on Criminal Law of Corruption 

provides definitions on the meaning of the economy of the 
State where the economy of a country is an economic life 

compiled as a joint effort based on the principle of kinship or 

society effort independently based on government policy 
both at central or regional level in accordance with the 

provisions of applicable legislation that aims to provide 
benefit, prosperity, and welfare to the life of the society. 

Meanwhile, the definition of State losses is regulated in 
Law number 1 Year 2004 on State Treasury, Article 1 

paragraph 22 explains “State/regional losses are the lack of 
money, securities/valuable documents, and goods that are 

legit and certain  in  number as a result of unlawfu l acts either 

intentionally or negligently”[13].  Based on the definition 
above, the elements of State losses are:  

1)  State losses are the decrease of State finance in the 
form of valuable money, State property of the supposed 

amount and/or the value  

2)  The shortcoming in the State’s finance has to be legit 

and certain in number or in other words the losses have 

actually occurred with the amount of loss that can 
definitely be determined, thus the loss of the State is 

only an indication or a potential loss  

3)  Such losses are due to unlawful acts, whether 

intentionally or negligently; elements of unlawful act 
must be proven accurately and appropriately. 

The meaning of disadvantaging the State is an act that 

may contribute to why State losses occur, direct or indirectly, 
in a jo int effort of the princip le of kinship or society’s 

independent effort based on government policy aimed to 
provide benefit, prosperity, and welfare to all life of the 

society. 

In addition, in consideration of the enactment of Act 

Number 3 Year 1997 and Act Number 31 Year 1999 on the 
Erad ication of Corruption, it is Stated that Criminal Acts of 

Corruption can hamper the growth and sustainability of 
national development that requires high efficiency. 

Furthermore, with the national development being hampered, 
it can lead to slow growth of State economy. The example of 

corruption case that could harm State economy is the case of 

Beef Imports, where the Ministry of Agriculture once limited 
the import quota for beef, but was suspected to have 

manipulated some data so that the import quota at that time 
was expected to be raised. This will certainly affect 

Indonesia’s economy policies, disrupt, and potentially harm 
the country’s economy. 

Description regarding the definition of State’s financial 
or economic loss above does  not indicate environmental 

damage as part of the financial or economic losses of the 

State. The KPK’s Prosecutor, therefore, when defined 
environmental damage as a State’s financial or economic 

loss, seems straining to make what the accused did, leading 
to environmental damage and punishment. It is hard to deny 

that the KPK’s Prosecutor has conducted analogical 
interpretation. “…analogy goes beyond statutory 

interpretation in that it exp licitly  recognizes criminality 

outside of a statute”[5]. 

C. Article 4 in the Eradication of Corruption Act Shows 

that Environmental Damage is Not Included in the 

State’s Financial Losses 

Article  4 of the Eradication  of Corruption Act states that 

“The return of the State finance or economic losses does not 

abolish the imprisonment of the criminal actor as refer red to 

in Articles 2 and 3.” This art icle indicates that the financial 

losses of the State or the State economy can be restored by 

the doer of the corruption before or when the case is 

processed. Based on the indication, environmental damage 

is not one form of State’s financial o r economic loss. This is 

based on the fact that environmental damage takes a long 

time to recover. 

The Environmental Liability Regulations 2008 div ides 

the Environmental Damage into three types namely; 1) 

Damage to habitat in nature and protected species, 2) 

Damage impact ing on Ecology, 3) Contamination that 

potentially threats the human health and safety[14].  In 

Indonesia, the defin ition of environmental damage is stated 

in Article 1 Act Number 32 Year 2009 on Environmental 

Protection which reads as follow: “Environmental damage 

is a direct and/or indirect change in the physical, chemical, 

and/or biological properties of the environment beyond the 

standard criteria of environmental degradation.” 

In this case, the standard criteria for environmental 

damage are the limits of changes in physical, chemical, 

and/or biological properties of the environment that can be 

tolerated by the environment to remain  able to preserve its 

functions.[15].  The standard criteria for environmental 

damage serves as an indicator to measure whether an 

environmental situation can be categorized as damaged or 

polluted. All regulations regarding Standard Criteria fo r 

Environmental Damage are regulated in Article 21 

paragraph (1) to (5) Act Number 32 Year 2009 on 

Environmental Protection. 
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Because of its identical defin ition, Environmental 

Damage is often likened to Environmental Pollution. 

Environmental Pollution is the entry or inclusion of living 

things, substances, energy, and/or other components into the 

environment by human activ ities to where its quality drops 

to certain level, resulting in the environment not functioning 

in accordance with its designation[16].  

In terms of the provisions in the Regulation of the 

Minister of Environment Number 7 Year 2014 on 

Environmental Losses Due to Po llution and/or 

Environmental Damage that regulates the payment of 

environmental losses, the Ministerial Regulation regulates 

the payment of environmental losses in case of 

environmental dispute based on expert calculat ions. 

Whereas, Article 4 of Eradicat ion of Corruption Act 

regulates returning State’s financial or economic loss. The 

payment for environmental loss is not a form of restoring 

State financial or economic losses. This is because the 

payment is not necessarily able to restore the environment 

back to how it was originally before the damage occurred. 

In Article 4 states returning the environment back to its 

original condition as before the State financial or economic 

losses occurred. 

D. The Legislatives Do Not See Environmental Damage as 

a Form of State Financial Losses 

Act Number 31 Year 1999 on Eradication of Corruption 

then amended to Act Number 30 Year 2001 that was 

enacted to deal with disgraceful acts of State officials 

deemed to be detrimental to the State and the public. In the 

history of Indonesia, until such law has been established, 

never has there been an act of State’s official that causes 

Environmental Damage that is considered as a criminal act 

of corruption that harms the finance or economy of the 

State. So in the minds of the drafters of the law at the time, 

such acts by State’s official that later may cause 

environmental damage are considered as corruption.  

Efforts to eradicate corruption must be done optimally 

and thoroughly. However, as a State law that upholds the 

principle of legality in criminal cases, law enforcer must 

implement the existing law in handling criminal cases. This 

is to guarantee that the rights of the perpetrators are not 

violated by the State. The government, in p romoting legality 

principle and refusing analogical and extensive 

interpretation when handling criminal cases, must honor 

modern human rights law  [5].  “…exercising analogy as an 

interpretative method creates in practice a new criminal 

norm that applies retroactively and that has never been 

accepted explicitly by the legislator”[17].   

In addition, extensive interpretation has three potential 

issues for legality, namely expanding criminal liab ility 

retroactively, possibility of making wrong meaning and 

“possible over-deterrence of activity that is not meant to be 

criminalized becomes larger in an expansive interpretation 

system”[5].  The use of the interpretations that are 

prohibited in the principle o f legality in handling criminal 

cases by law enforcement  officers, where they have legal 

authority, is feared to harm the rights of every citizen even 

though it is done accidentally. The basic idea of the 

principle o f legality is the guarantee of the protection of the 

rights of citizens by limit ing the power of the authority 

through criminal law instruments[18]. 

E. Court’s Verdict is Law 

The finding of law according to Sudikno Mertokusumo 

"... the process of law formation by judges or other legal 

officers who are given the task of carrying out the law or 

implementing general law regulations for concrete legal 

events"[19].   Roscoe Pound states that in trial the judge 

must follow three steps: first, the judge must find law, that 

the judge seeks which legal ru les should be applied to 

concrete legal events based on the existing law; second, 

interpret the legal ru les that have been chosen; and third 

apply the law to the concrete case faced[20]:  Art icle 5 

paragraph 1 of Act No. 48 Year 2009 states "Constitutional 

judges and judges are obliged to explore, follow and 

understand legal values and a sense of justice that lives in 

society".  The meaning of digging can mean  that the law 

exists, but only has not been found, in which according to 

Paul Scholten the law is found in human behavior. Because 

of his/her behavior in the community and because the law is 

already there, it  is only to find, exp lore and find it[21].  

From the three definitions above, it can be seen that when 

the judge has found the law, the decision may become  a law, 

especially for the case. 

The court verdict against Nur Alam who was found 

guilty and proven committing corruption in relation to the 

financial or economic State losses will become legally 

binding. Thus, it  must be respected by all people. Even 

though as in the discussion above, there may be potential 

violations of citizens' rights . 

III. CONCLUSION 

Based on the discussion above, it can be concluded that 

the KPK prosecutor’s action to equalize the environmental 
damage with financial or economic losses of the State in the 

case of corruption is a form of analogy of extensive 

interpretation. However, when a court decision has been 
issued and becomes a permanent legal force, then the verdict 

has become a law. Fortunately, although what the KPK 
prosecutor did is contrary to the principle of legality that 

Indonesia’s law adopts, it is in  accordance with the opinion 
of the judge. If not, then it would have been “disaster” in law 

enforcement in corruption cases in Indonesia 
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