£

ATLANTIS
PRESS

Advances in Social Science, Education and Humanities Research, volume 162

International Conference on Law and Justice (ICLJ 2017)

Muslim Personal Law And Gender Equality Concerns
In India

Saadiya

Faculty of Law, Jamia Millia Islamia,
New Delhi-25, India.
saadiya@jmi.ac.in

Abstract—DPersonal laws are mired with controversies on
questions of gender equality. In India, where each community is
governed by its own sets of personal laws, Muslim Personal Law,
especially, is perceived to further gender inequality. This paper
analyses such gender inequality concerns about the Muslim personal
laws in context of property rights and right of dissolution of
marriage. This paper argues that gender inequality in India stems

from deep rooted cultural patriarchy without having any religious

backing and such inequality is further endorsed by discriminatory
laws. This paper argues that the despicable condition of Muslim
women in India is due to ignorance of usul-ul-figh because of which
they do not assert the rights guaranteed to them by Islam. Lack of
knowledge of wusul-ul-figh perpetuates the prevalent popular
misconception of Muslim personal law as being oppressive to woman
when in reality it gives them equal rights.

Keywords—Muslim personal law; India; Gender equality;
Islam.

I. INTRODUCTION

Much to the bewilderment of many, rooting for the ideals
of equality, laws are still classified on the basis of religious
identities in India. Although the Constitution of India is built
up on a “secular” edifice,[1] religion cannot be divorced from
the ground realities of Indian political system. Even though
Article 44 [2] of the Indian Constitution envisages a Uniform
Civil Code for its citizens, each community is governed by its
own set of personal laws. Laws governing Hindus, Christians
and Parsis are codified by the legislature whereas the Muslim
Personal Law is largely uncodified. Since the laws are based
on religious texts and customs, the differences between
different personal laws are stark, affecting the rights of two
individuals similarly situated to extremely different set of laws
just because they belong to different religions [3].

Given the backward, under developed social status of
Muslims in general in India, as pointed out by the Sacchar
Committee Report, [4] along with the projection of Muslim
societies as being vehicles of suppression of human rights,
women’s rights under Muslim Personal law have been the
subject of a great debate. There is this overwhelming tendency
in India to blame Islam for laws which are viewed as
immensely oppressive to women. In absence of codified
Muslim personal law in India and popular misconception of
viewing Islamic law as a homogeneous entity, the task of
delivering justice to Muslim women in India is left at the

hands of judiciary which in its hypocrisy has treated the
Muslim personal law as untouchable, at the same time
reforming other minority/majority personal laws. This paper is
a small attempt of analysing the Muslim personal law in India
addressing the gender inequality issues, viewing the same with
the lens of usul- ul figh. The scope of this paper is restricted to
gender equality concerns only with respect to property rights
and the right of dissolution of marriage.

II. MUSLIM PERSONAL LAW AND GENDER EQUALITY
CONCERNS IN INDIA.

The subject of Muslim Personal Law in India poses unique
challenges keeping in mind the legal framework and the
peculiar socio-political conditions existing in the country.
Laws in Indian legal system are either applicable on the basis
of territorial jurisdictions [5] or on the basis of religious
identities [6]. Laws governing marriage and divorce; infants
and minors; adoption; wills, intestacy and succession; joint
family and partition are essentially governed by the Personal
laws of the parties. Entry 5, List III of Seventh Schedule of the
Constitution makes it competent for either the State or the
Union Legislature to legislate on topics falling within the
purview of the personal laws [7]. The codification process of
various personal laws in India began during the British with
Parsi Law [8] and Christian Law [9] of marriage and divorce
being codified along with piecemeal legislation pertaining to
Hindu Women’s right to property [10]. The process of
codification of Hindu Law on a larger scale began in 1930’s
which finally culminated into the passing of the Hindu Code
Bill in 1956 with the coming into existence of four statutes
dealing with various aspects of personal laws of Hindus [11].
With respect to Muslims, there are two major pre-
independence pieces of legislations- the Muslim Personal Law
(Shariat) Application Act, 1937 and the Dissolution of
Muslim Marriage Act, 1939. The Shariat Act is the source of
validation of application of Shariat law to Muslims on
question of marriage, divorce, maintenance, adoption,
succession etc.

Keeping in mind the ongoing debate in India over the
enactment of a uniform civil code for all communities on the
pretext of alleged oppression of Muslim women by application
of Shariat on them, it becomes extremely important for us to
understand what the application of Shariat on Indian women
implies.
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A. Property rights and Gender equality concerns in India

Financial independence is an important determinant when
it comes to gender equality concerns. Right to property is one
of the most important factors in emancipation and
empowerment of women. Prior to the enactment of ‘The
Shariat Act, 1937°, lot of Quranic rights guaranteed to the
women were defeated by upholding contrary customary
practices, especially, in context of property related rights [12].
The Act was enacted to clarify that customs cannot override
Muslim Law. The Act provided for an injunction upon the
court in situations when any question relating to, intestate
succession, properties of female, dissolution of marriage is in
issue and where the parties are Muslims, to apply the Muslim
personal law (Shariat) irrespective of any contrary custom or
usage [13]. Here, what is important to understand is that, at the
time in a very patriarchal Indian society, women as a class did
not have a lot of rights. A Hindu woman could not be a
coparcener [14] and had very limited right to property [15].
Certain communities amongst the Muslims who were converts
from Hinduism, had retained their pre-conversion local laws
and customs. For example, the Bohras, the Khojas and the
Kutchi Memons of Gujarat followed the Hindu law of
coparcenary. Under the Islamic Law of succession, women
like men had fixed share in the inheritance. This proposition of
women having a share in the property rights was not and is
still not to a very large extent acceptable to the majorly
patriarchal society. As highlighted by the research conducted
by Faculty of Law, Jamia Millia Islamia in collaboration with
National Commission of Women on Discriminative and
Derogatory Practices against women by Khap Panchayats,
Shailashi Adalats and Kangaroo Courts in India: An
Empirical Study in the States of Haryana, Uttar Pradesh
(West), West Bengal & Rajasthan, women are expected to
transfer the property in the names of male members of the
family prior to getting married. [16]

The most important thing highlighted by the report was
that, in rural north India where the research was conducted,
Muslim women either did not know of the inheritance right
granted to them by Shariat or even if they knew, they gave up
their rights for the fear of souring relationship with the family.
The patriarchal forces in the society are far too strong which
when clubbed with the fundamentalist powers in the society,
gag the voice of women not only in order to boost their
inflated male egos but also to control the property rights.
When this status is compared to that of Muslim women during
the life of the Prophet, the contrast is shocking. Early Muslim
women were actively involved in every aspect of the life of
the nascent Muslim society [17]. They included business
women, poets, jurists, religious leaders and even warriors [18].
The contemporary perception of Muslim women, especially in
India, being restricted to household chores, is disheartening.

Under Islamic law of inheritance, the women get half the
inheritance which their brothers get. It is pertinent to note that
the general perception with regards to the inheritance laws
being discriminatory owing to the said difference, overlooks
the fact that women under Islamic law inherit in different
capacities, both as sharers as well as residuaries. To critically
examine patriarchal Islamic jurisprudence from within the
tradition, a woman must be familiar with the logic of usul al-
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figh [19]. This requirement is difficult to satisfy as patriarchy
has drastically reduced women's access to the arena of Islamic
jurisprudence despite the women's early involvement and
contribution to it [20]. Consequently, the demand for the
education of women, particularly in the area of religious
studies, is critical. In India, where even Muslim men do not
have any understanding of usul al- figh, situation of women,
who neither have access to western education nor religious
education, becomes essentially hopeless. Often, women do not
get what is lawfully theirs due of lack of awareness and
cheating by her brothers [21]. Mostly, familial pressure and
the fear of upsetting brothers whom she might have to
approach in case of divorce, prevents her from staking her
share [22].

It is also to be noted that even though customs were
overruled by application of Shariat Act for the purpose of
intestate succession, agricultural land was specifically kept out
of the purview of the same [23]. The situation is identical
with respect to Hindu law wherein the codified law i.e., Hindu
Succession Act does not override any other law in force for
agricultural land [24]. Patriarchal norms are thus, legally
endorsed in case of both Hindu as well as Muslim women. It
can very well be concluded that gender inequality, especially
in context of property rights, stems from the cultural context
rather than having any religious backing.

B. Dissolution of Marriage and Gender Equality Concerns in
India

The 1939 Act was enacted specifically with the object of
consolidating and clarifying the provisions of Muslim law
relating to suits for dissolution of marriage, by women married
under Muslim law and to remove doubts as to the effect of the
renunciation of Islam by a married Muslim woman on her
marriage tie [25]. The Act was enacted specifically for dealing
with peculiar social realities of that time existing among
Muslim women who having no other option would convert to
Hinduism in order to dissolve their marriage [26]. As per the
Act, on renunciation of Islam by the wife, marriage shall not
come to an end ipso facto [27]. The Act which was brought
into existence in order to provide Muslim women matrimonial
remedy for purpose of dissolution of marriage poses a unique
problem, wherein for the purpose of assessing effect on
marriage, husbands’ apostasy is governed by uncodified
Muslim law which dissolves the marriage ipso facto whereas,
wife’s apostasy is governed by the Act which does not
dissolve the marriage. Such convert wife is however, entitled
to obtain a decree of dissolution under the Act. This leads to a
peculiar situation where on subject of conversion from Islam,
men and women are governed by three distinct set of laws. On
question other than marriage, both are governed by the Caste
Disabilities Removal Act, 1950 by virtue of which their pre-
conversion inheritance rights are not affected. On question of
marriage status, men are governed by Shariat and women by
the Dissolution of Muslim Marriage Act, 1939.

It is important to note that the enactment of both these Acts
by the British was at the insistence of the Muslim community,
for the purpose of restoring Islamic position in place of the
customary laws governing them, which caused denial of
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rights, especially to women. It is also pertinent to note that,
despite rule by Muslim rulers in India for centuries, all aspects
of Islamic Private law was not enforced to Muslims, leaving
the scope of adoption of various customs and usages by those
Muslims. Thus, the converts had retained customs and usages
in their dealings. It was these customary laws, conflicting with
the rights guaranteed by Islam and causing hardship to
Muslims, especially women, which the community wanted to
rectify. It is imperative to note that, at the time of enactment of
the Act, Hindu women in India had no matrimonial remedy
available to them for dissolution of marriage. It was only after
the enactment of the Hindu Marriage Act in 1956 that Hindu
women became entitled to divorce their husbands on any of
the fault grounds provided in the Act [28].

The 1939 Act, which enabled women to seek divorce on
grounds enumerated therein, a residuary clause entitling the
wife to seek dissolution of her marriage through a court, on
any other ground recognized as valid for the dissolution of
marriages under Muslim law was also provided [29]. Thus,
Khula, is recognized as a mode of dissolution of divorce for
Muslim women. However, Khula or the Muslim Wife’s right
to dissolve the marriage remains highly under discussed in
India. The misconceptions regarding Khula are rooted in the
misinterpretation of the Quranic verses [30] as well as the
Hadith [31] by various scholars [32]. The traditional
understanding of Khula in the Indian subcontinent has been
that the consent of the husband cannot be dispensed away
with. This misconception is rooted in the Hanafi interpretation
of the hadith in context of Khula [33].

It is important for us to remember that the basis of
Islamic Law originates in two major sources, namely, divine
revelation (wahy) and human reason (aql) [34]. This dual
identity is reflected in the two expressions Shariah and figh.
It is important to keep in mind that the Islamic jurisprudence
has developed from four roots (usul al-figh):- (1) The
Quran; [35] (2) the hadith or sunna; [36] (3) [jma [37] and
(iv) Qiyas [38]. Employing these usul al-figh, the Ulema
[39] conducted a scientific and systematic inquiry. This is
known as the process of ijtihad. Through this process of
ijtihad sprung out various schools of law, each of which
owed its existence to a renowned master [40]. These are the
Sunni schools. Similarly, there are Shia schools, such as the
Ithna Ashari, Jaffariya and Ismaili schools.

In India, Muslims are predominantly sunnis and by and
large, follow the Hanafi school. The shias in India largely
follow the Ithna Ashari school. The traditional shari'ah law
is based on the concept of justice. In essence, the Shariat is a
compendium of rules guiding the life of a Muslim from birth
to death in all aspects of law, ethics and etiquette [41]. These
rules have been crystallized through the process of ijtihad
employing the sophisticated jurisprudential techniques [42].
The primary source of all Islamic Law, however, remains to
be the Quran, the Word of God. Yet, in matters not directly
covered by the divine book, rules were developed looking to
the hadith and upon driving a consensus. The differences
arose between the schools because of reliance on different
hadith, differences in consensus and differences on giyas as
the case may be. Thus, in context of khula, the same hadith
has been interpreted differently by various schools in order
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to arrive at different conclusions, some to the detriment of
the rights guaranteed to women.

Pakistani Supreme Court unlike the Indian Supreme Court
has been very progressive and courageous in interpreting the
Quran and Sunnah, in order to provide remedy to the Muslim
wives [43]. The Courts in Pakistan by resorting to ijtihad, have
asserted their right to independent interpretation of the Quran
and Sunnah, where necessary; and their right to differ from the
doctrines of traditionally authoritative legal texts of the
various schools of thought in Islam, especially, the Hanafi
school of thought [44]. In India, the focus has always been on
the husbands’ right to unilateral divorce or talag, which is
seen as the most arbitrary and unreasonable right guaranteed
to a Muslim husband by the Shariat. Misconceptions about
talaq in abundance, Khula has not even been in the academic
discourse for a very long period of time. In context of the
Muslim personal law, the judiciary, while adjudicating on
constitutional validity of various codified personal laws, on
one hand, has for long preferred to keep personal laws outside
the ambit of “laws” as defined in Article 13 whenever it came
to the uncodified Muslim personal laws, thereby refusing to
test the constitutionality of same on the touchstone of
Fundamental Rights [45]. The position stands little altered
with the recent Shayara Bano judgment delivered by the
Supreme Court of India holding talaq-ul-biddat as
unconstitutional [46]. One very important aspect which the
author wants to raise is the difference between the Pakistani
superior courts and the Indian counterpart in terms of resorting
to ijtihad or giving a fresh interpretation to Quran and Sunnah
and the acceptance of such interpretation by the Muslim
community in India. As it has been observed in the aftermath
of Shahbano,[47] when the Muslim community was opposed
to the idea of the Supreme Court interpreting verse 2:241 [48]
of the Holy Quran, which led to the Parliament enacting the
Muslim Women (Protection of Rights on Divorce) Act, 1986
with the intention of making the decision in Shah Bano's case
ineffective.

It is also pertinent to note here that in Pakistan, the
personal laws are codified, so as to make it easier for the
superior courts to adjudicate upon the constitutionality of such
laws on the touch stone of Shariah just like it did in the case
of Saleem Ahmad [49] wherein the Federal Shariat Court held
that section 10(4) of the impugned law was not found to be in
conflict with any specific injunction contained in the Holy
Qur’an and Sunnah of the Holy Prophet (Peace Be Upon
Him). In India, in absence of codification of substantive
Muslim personal law, such actions on the part of the judiciary
are bound to raise eyebrows.

III. CONCLUSION

Gender inequality in India stems from deep rooted cultural
patriarchy as it is reflected in context of property rights,
without having any religious backing. Such inequality is
further endorsed by discriminatory laws. Deep rooted
patriarchal mindset which pervades the Indian society, cutting
across the religious lines, is the basic reason for gender
inequalities. The law of dissolution of a Muslim marriage, at
the instance of the wife has certain peculiarities in Indian
context which in the given current socio-political scenario in
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the country, adds to the perceptible notions of gender
inequality in Islam. Even though with the Shayra Bano
judgement, a ray of hope has lighted that as misconceptions
about falaq disappear, khula might also get a centre stage, it is
yet to be seen how the community responds to the judgement.
With respect to the despicable condition of the Muslim women
in India, the basic reason remains the non assertion of rights
which Shariat already guarantees them. This non assertion of
rights is due to complete ignorance of the usul al-figh in
Muslims, especially women. Popular misconceptions floating
around in the media which paint a picture of Shariat as being
oppressive towards women, does not help the women at all
rather it reinforces the patriarchy already inherent in the
society. Absence of codification of Muslim personal law adds
to the problem. A discourse on usul al-figh in India, in absence
of codification, is neigh impossibility. It is extremely
important that Muslims in India, both men and women, should
be made aware of the usul al-figh so as to lessen the gender
inequality existing in the society.
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